
Judicial Activism: The India Scenario 

 

            The Indian Constitution, promulgated in 1950, largely borrowed its principles from 

Western models – parliamentary democracy and an independent judiciary from England, the 

Fundamental Rights from the Bill of Rights, and federalism from the federal structure in the U.S. 

Constitution, and the Directive Principles from the Irish Constitution.  These modern principles 

and institutions were borrowed from the West and then imposed from above on a semi-feudal, 

semi-backward society in India. 

            In Western countries such as England, the modern democratic principles and institutions 

were a product of historical struggles from the 16th to 19th Centuries in those countries. 

            In India, on the other hand, these modern principles and institutions were not a product 

of our own struggles.  They were imported from the West and then transplanted from above on 

a relatively backward, feudal society, the aim being that they will pull India forward into the 

modern age. 

            The Indian judiciary, being a wing of the State, has thus played a more activist role than 

its U.S. counterpart in seeking to transform Indian society into a modern one, by enforcing the 

modern principles and ideas in the Constitution through Court verdicts. 

            In the early period of its creation the Indian Supreme Court was largely conservative and 

not activist.  In that period, which can broadly be said to be upto the time Justice 

Gajendragadkar became Chief Justice of India in 1964, the Indian Supreme Court followed the 

traditional British approach of Judges being passive and not activist.  There were very few law 

creating judgments in that period. 

            Justice Gajendragadkar, who became Chief Justice in 1964, was known to be very pro-

labour.  Much of the Labour Law which he developed was judge made law e.g. that if a worker 

in an industry was sought to be dismissed for a misconduct there must be an enquiry held in 

which he must be given an opportunity to defend himself. 

            In 1967 the Supreme Court in Golakh Nath v. State of Punjab, AIR 1967 SC 1643  held that 

the fundamental rights in Part III of the Indian Constitution could not be amended, even though 

there was no such restriction in Article 368 which only required a resolution of two third 

majorities in both Houses of Parliament.  Subsequently, in Keshavanand Bharti v. State of 

Kerala, AIR 1973 SC 1461 a 13 Judge Bench of the Supreme Court overruled the Golakh 

Nath decision but held that the basic structure of the Constitution could not be amended.  As to 



what precisely is meant by `basic structure’ is still not clear, though some later verdicts have 

tried to explain it. The point to note, however, is that Article 368 nowhere mentions that the 

basic structure could not be amended. The decision has therefore practically amended Article 

368. 

A large number of decisions of the Indian Supreme Court where it has played an activist 

role relate to Article 21 of the Indian Constitution, and hence we are dealing with it separately. 

ARTICLE 21 AND JUDICIAL ACTIVISM 

Article 21 states: “No person shall be deprived of his life or personal liberty except 

according to procedure established by law.”  

In this connection it may be mentioned that when the Indian Constitution was being 

framed the Constitutional Adviser Mr. B.N. Rau went to America and met Justice Frankfurter, 

the celebrated Judge of the U.S. Supreme Court, to seek his advice.  Justice Frankfurter advised 

that the Indian Constitution should not have a due process clause as that had created a lot of 

difficulties in America.  Hence following his advice, and following the language used in the 

Japanese Constitution, only procedural due process was adopted in the Indian Constitution, and 

not substantive due process.  Also, before the word `liberty’ the word `personal’ was added to 

clarify that liberty did not include liberty of contract. 

In A.K. Gopalan v. State of Madras, AIR 1950 SC  27 the Indian Supreme Court rejected 

the argument that to deprive a person of his life or liberty not only the procedure prescribed by 

law for doing so must be followed but also that such procedure must be fair, reasonable and 

just.  To hold otherwise would be to introduce the due process clause in Article 21 which had 

been deliberately omitted when the Indian Constitution was being framed. 

However, subsequently in Maneka Gandhi v. Union of India, AIR 1978 SC 597     this 

requirement of substantive due process was introduced into Article 21 by judicial 

interpretation.  Thus, the due process clause, which was consciously and deliberately avoided 

by the Constitution makers, was introduced by judicial activism of the Indian Supreme Court. 

Another great arena of judicial activism was begun by the Indian Supreme Court when it 

interpreted the word `life’ in Article 21 to mean not mere survival but a life of dignity as a 

human being. 

Thus the Supreme Court in Francis Coralie vs. Union Territory of Delhi  held that the right 

to live is not restricted to mere animal existence. It means something more than just physical 

survival. The Court held that: 



“… the right to life includes the right to live with human dignity and all that goes along with it, 

namely, the bare necessaries of life such as adequate nutrition, clothing and shelter and facilities 

for reading, writing and expressing one-self in diverse forms, freely moving about and mixing and 

comingling with fellow human beings.” 

The ‘right to privacy’ which is a new right was read into Article 21 in R. Rajagopal Vs. 

State of Tamil Nadu.  The Court held that a citizen has a right to safeguard the privacy of his 

own, his family, marriage, procreation, motherhood, child bearing and education, among other 

matters. 

The Supreme Court also ruled that the right to life guaranteed under Article 21 includes 

the right to livelihood as well.   The right to food as a part of right to life was also recognised 

in Kapila Hingorani Vs. Union of India  whereby it was clearly stated that it is the duty of the 

State to provide adequate means of livelihood in the situations where people are unable to 

afford food. The Court has also held that the right to safe drinking water is one of the 

Fundamental Rights that flow from the right to life.  Right to a fair trial,  right to health and 

medical care,  protection of tanks, ponds, forests etc which give a quality life,  right to Family 

Pension,  right to legal aid and counsel,  right against sexual harassment,  right to medical 

assistance in case of accidents, right against solitary confinement,  right against handcuffing 

and bar fetters,  right to speedy trial,  right against police atrocities, torture and custodial 

violence,  right to legal aid  and be defended by an efficient lawyer of his choice, right to 

interview and visitors according to the Prison Rules,  right to minimum wages  etc. have been 

ruled to be included in the expression of ‘right to life’ in Article 21. Recently the Supreme Court 

has directed providing a second home for Asiatic Lions vide Centre for Environmental Law V. 

Union of India (writ petition 337/1995 decided on 15.4.2013) on the ground that protecting 

the environment is part of Article 21. The right to sleep was held to be part of Article 21 vide In 

re Ramlila Maidan (2012) S.C.I.1. In Ajay Bansal Vs. Union of India , Writ Petition 18351/2013 

vide order dated 20.6.2013 the Supreme Court directed that helicopters be provided for 

stranded persons in Uttarakhand. 

 Thus we see that a plethora of rights have been held to be emanating from Article 21 

because of the judicial activism shown by the Supreme Court of India. However there can be 

grave reservations about some of these orders. One wonders whether there will be any limit to 

the number of such rights created by court orders. 

 

 



Other Expansions 

Judicial interpretation also expanded the definition of ‘State’ under Article 12 of the 

Constitution whereby even corporations  ‘instrumentalities of the State’, etc  were brought 

within the scope of ‘State’ helping in the expanded enforcement of fundamental rights. 

            Article 14 of the Constitution, which originally was understood to only mean non-

discrimination by the States, was later interpreted in Royappa’s case case (1974) and Maneka 

Gandhi’s case ( 1978) to also mean non arbitrariness . 

Right to freedom of expression provided by Article 19 of the Constitution is one of the 

widely construed rights. Thus, the right also brings within its ambit the freedom of press and 

publication in the print media  and the right to participate in the public communicative 

systems.  

The importance of this right in democracy gained importance when the judiciary struck 

down the Ordinance that amended the Representation of People Act, 1950 that allowed the 

candidates non-disclosure of assets stating that in the context of exercise of voting rights in 

democracy, the right to know the assets, liabilities and past criminal records cannot be 

restricted by the right to privacy of the candidates.  

Furthermore, though Directive principles only talk about socio-economic rights which 

are not enforceable, creative interpretation by reading them into the Fundamental Rights 

(which are enforceable) formed a major step in developing these new rights and above all 

advocating the rights of the unrepresented masses became much easier. In the case of Unni 

Krishnan Vs. State of A. P.  it was held that the right to education is a Fundamental Right under 

Article 21 as it ‘directly flows’ from right to life. Thus the Court interpreted Article 21 in the 

light of Article 45 wherein the State is obligated to provide education to its citizens upto 14 

years of age. Similarly in M. C. Mehta Vs Union of India  the Supreme Court relying on Article               

48-A  gave directions to the Central and the State Governments and various local bodies and 

Boards under the various statutes to take appropriate steps for prevention and control of 

pollution of water. 

In Vishakha Vs. State of Rajasthan,  the judiciary expressly laid down the law regarding 

sexual harassment at the work place. In Sakshi Vs. Union of India,  the provisions of in camera 

proceedings were made applicable in cases of rape victims keeping in view their needs in the 

absence of specific legislative provisions. 

Another instance where the judiciary was needed to come to the rescue of the its people 

was the case of Lata Singh Vs. State Of U.P. & Another,  (authored by the writer) where the 
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Supreme Court taking note of the deep rooted caste system of the country came down hard on 

the relatives of a newly married couple who resorted to violence and harassment as a way of 

showing their anger on the boy and girl marring outside their caste or religion. Appropriately 

exercising judicial activism the Court held:- 

“This is a free and democratic country, and once a person becomes a major he or she can marry 

whosoever he/she likes. […] We, therefore, direct that the administration/police authorities 

throughout the country will see to it that if any boy or girl who is a major undergoes inter-caste or 

inter-religious marriage with a woman or man who is a major, the couple are not harassed by any 

one nor subjected to threats or acts of violence, and anyone who gives such threats or harasses or 

commits acts of violence either himself or at his instigation, is taken to task by instituting criminal 

proceedings by the police against such persons and further stern action is taken against such 

persons as provided by law.” 

            In a subsequent decision, Bhagwan Dass Vs. State (NCT) of Delhi, 2011(5) Scale 498, again 

authored by the writer, the Supreme Court mandated death sentence for `honour killing’ i.e. 

killing of young men and women who married outside their caste or religion, or in their same 

village, thereby `dishonouring’ the parents or their caste. 

The most recent case on judicial activism was the case of Aruna Ramchandra 

Shanbaug Vs. Union of India and Others.  Aruna Shanbaug, a nurse in 1973, while working at a 

Hospital at Mumbai, was sexually assaulted and has been in a permanent vegetative state since 

the assault. In 2011, after she had been in this status for 37 years, the Supreme Court of 

India heard the petition to the plea for euthanasia filed by a social activist claiming to be 

Aruna’s friend. The Court turned down the petition, but in its landmark judgment (authored by 

the writer) it allowed passive euthanasia i.e. withdrawal of life support to a person in 

permanently vegetative state, subject to approval by the High Court. 

Judicial Over Activism 

            Of late the Indian judiciary appears to have become overactive, and is often accused of 

judicial overreach.  This accusation was usually leveled by politicians or others outside the 

judicial system, until in 2008 it was leveled by Justice A.K. Mathur and the writer (as Judges of 

the Supreme Court) in Divisional Manager, Aravalli Golf Course v. Chander Haas. 

 

The Indian Supreme Court surely came a long way since Anwar Ali Sarkar Vs. State of 

West Bengal,  and A.K. Gopalan Vs. State of Madras where the judiciary refused to indulge in 

making judicial policy and instead exercised judicial restraint keeping in mind the Doctrine of 



Separation of Powers. However, the pendulum later swung to the opposite direction.   Thus, 

in Maneka Gandhi vs. Union of India AIR 1978 SC 593 the 7 Judge Bench of the Indian Supreme 

Court, while overruling the 5 Judge Bench decision in A.K. Gopalan’s case introduced the due 

process clause in the Indian Constitution by a judicial pronouncement.  In S. P. Gupta Vs. Union 

of India,  it was held that: 

“He [the judge] has to inject flesh and blood in the dry skeleton provided by the legislature and by 

a process of dynamic interpretation, invest it with a meaning which will harmonize the law with 

the prevailing concepts and values and make it an effective, instrument for delivery of justice.” 

Similarly, in the case of Supreme Court Advocates on Record Vs. Union of India,  it was 

held that: 

“It belongs to the Judiciary to ascertain the meaning of the constitutional provisions and the laws 

enacted by the Legislature.” 

This was the advent of an over active judiciary which assumed upon itself the need to 

adjudicate even where it was not perceived to be warranted. Although Article 50  of the Indian 

Constitution expressly provides for Separation of Powers between the different organs of the 

State, but time and again, the Indian Supreme Court has taken on itself the task of filling in the 

gaps created by the Legislature and the Executive to do ‘justice’. 

While doing so, the judiciary has been often criticized for overstepping its limits. In the 

case of Vineet Narain Vs. Union of India,  the Supreme Court had invented a new writ called 

“continuing mandamus” where it wanted to monitor the investigating agencies which were 

guilty of inaction to proceed against persons holding high offices in the executive who had 

committed offences. Furthermore, the Court created by its judicial order a body called the 

Central Vigilance Commission, which was not contemplated by the statute (the Delhi Special 

Police Establishment Act, 1946), for supervising the functioning of a statutory body, the Central 

Bureau of Investigation. The Court also laid down a number of guidelines for the appointments 

of chiefs of investigating agencies like Central Bureau of Investigation, Central Vigilance 

Commission and the Enforcement Directorate; apart from the Chiefs of the State Police. These 

guidelines, apart from being in relation to appointment, were also with regard to their status, 

transfer and tenure, etc. The question arises whether this was legitimate exercise of judicial 

power. 

In the case of Indian Council for Enviro-Legal Action Vs. Union of India,  the Court passed 

various orders especially directed towards the States requiring them to submit management 

plans to control pollution to both, the Central Government as well as the Court. Here, the Court 



held that it was only discharging its judicial functions in ensuring that it remedies the errors of 

the executive. 

In the case of M. C. Mehta vs. Union of India,  where a writ was filed with regard to the 

vehicular pollution in Delhi, the Supreme Court had passed directions for the phasing out of 

diesel buses and for the conversion to CNG. When these directions were not complied with due 

to shortage in supply of CNG, the Court held that orders and directions of the Court could not be 

nullified or modified by State or Central governments. This was a case where, despite several 

directions being given by the Supreme Court, the government did not act speedily in 

responding to the Order. 

The Court has prescribed norms regarding the running of the prisons and mental 

intuitions,  instructed the Government to implement labor laws at construction sites, 

 recognised admissions in medical colleges throughout India laying down examination 

schedules,  prescribing hawking zones in metropolitan cities,  laid down the guidelines for the 

retail outlets for essential commodities such as LPG,  resolving disputes between public 

undertakings of Central Government,  directed the authorities like C.B.I to conduct and 

complete investigation expeditiously in cases of national importance,  directed the noxious 

factories to restart on the technical reports on safety measures,  prescribed the poverty limits 

for the low income urban housing  or set up an expert panel headed by a retired Supreme Court 

to study the vehicular pollution level  etc.  In these decisions the court did legislate, but in the 

process was criticized for having infringed upon the executive domain. 

With due respect to these and other decisions it has to be said that many judges often 

forget that the judiciary cannot solve all problems in the country. Suppose the Court passes an 

order that from tomorrow poverty in India, or unemployment, or malnutrition etc. are 

abolished. Will these orders mean anything? Can they really  be implemented? India is a poor 

country with limited financial resources. Moreover, many such orders e.g. for interlinking 

rivers vide In re Networking of Rivers (2012) 4 S.C.C. 51 raise great technical and 

administrative problems, and are really in the domain of the legislature or executive. 

Judicial Legislation 

            The traditional theory of positive jurisprudence laid down that law making is the task, of 

the legislature, not the Judge. The Judges’ task was only to adjudicate disputes between the 

parties on the basis of the law made by the legislature, though where the law was not clear (or 

its plain meaning led to some absurdity) the judge could interpret it, but he must not make law. 



            When I asked the Chief Justice of the Canadian Supreme Court Mrs. Beverley McLaughlin 

(this was when I was on the bench of the Indian Supreme Court) her view about judicial 

legislation she described it as an ‘Oxymoron’. However in fact it is an extremely complex issue 

which cannot be dismissed so summarily. 

            Positivist jurisprudence proceeded on the assumption that the legal order was ‘gapless’ 

and that by proper logical inferences a correct decision could always be derived from the 

existing body of law. According to the analytical school of Austin, which is still strongly 

entrenched in England, Parliament, and not judges make law. From the principle of 

parliamentary supremacy flows the corollary that the judges cannot make law, for if they do it 

would be infringing the supremacy of Parliament. Similarly, in France, Montesquieu   

proclaimed that the judge is subordinate to the law and is bound by law. 

            However, it can be demonstrated that even in England this view was really a fiction .   For 

instance, the entire British Common Law was in fact judge made law (though most of it was 

made before Parliament became supreme). The British judges from time to time gave law 

making decisions of historical importance. For example, Rylands v. Fletcher (1866), created the 

law of strict liability which is coming more and more into prominence in recent times (see my 

judgment in Union of India vs. Prabhakaran Vijay Kumar,2008 ). Similarly Donoghue v. 

Stevenson, 1942 AC 562, created the law of liability for negligence, which has had a powerful 

impact all over the modern world.  A large number of other law making decisions by British 

Courts can be quoted. 

            Judicial legislation is to some extent unavoidable in the modern era for two reasons: (1) 

Since modern society is dynamic, the legislature cannot possibly conceive  of, and cater to, all 

the developments which may take place in the future. Hence there will be gaps in the statutory 

law which have to be filled in by judges (2) The Legislature may often be unwilling or incapable 

of making a modern law which is of pressing need, and then this job has sometimes to be done 

by the court. 

            The Indian Supreme Court in Sarojini Ramaswami v. Union of India, AIR 1992 SC 2219, 

(Paragraph 2), observed: 

            "It used to be disputed that judges make law. Today, it is no longer a matter of doubt that a 

substantial volume of the law governing the lives of citizens and regulating the functions of the 

State flows from the decisions of the superior courts. ‘There was a time’ observed Lord Reid, ‘when 

it was thought almost indecent to suggest that judges make law – they only declare it……….But we 

do not believe in fairy tales any more’.” 



            Keshavanand Bharti’s case, AIR 1973 SC 1461, Maneka Gandhi’s case AIR 1978 SC 597, 

cases in which new dimensions have been given to Articles 14 and 21 of the Indian Constitution 

are all law-making judgments. Similarly, Marbury v. Madison, 1803 (5 US 137), Brown v. Board 

of Education, 1954 (347 US 383),  Miranda, Griswold, etc are law-making decisions of the U.S. 

Supreme Court. 

            The view that the legal system is gapless was challenged by the German jurist Heck  and 

the French jurist Geny  who demonstrated that the positive legal order was necessarily 

fragmentary and full of lacunae. They noted that there is always a certain sphere of discretion 

where the judiciary could create law within these gaps. According to Geny, this discretion 

should not be exercised arbitrarily but had to be based on objective principles. According to 

Geny the method of doing this was “to recognize the interests involved evaluate their relative 

force, weigh them on the scales of justice so as to assure the preponderance of the most 

important ones according to a social criterion, and finally to establish the most desirable 

balance”. To produce a just equilibrium of interests, Geny says, the judge must carefully 

scrutinize the prevailing moral sentiments and inquire into the social and economic conditions. 

            In Germany the free law movement pioneered by Fuchs  and Kantorowicz  required the 

judges to create law in accordance with justice and equity whenever the positive law was 

unclear or ambiguous. According to them, the judge should decide the case according to the 

dominant conceptions of justice, or if such were absent, according to subjective legal 

conscience. 

            In the U.S.A. Roscoe Pound, who is the most outstanding figure in sociological 

jurisprudence in America, propounded his “instrumentalist” approach, which would allow the 

judge a greater flexibility. In his book ‘Jurisprudence’ Pound states that the engineer is judged 

by what he does. His work is judged by its adequacy to the purpose for which it is done, and not 

by its conformity to some ideal form of a traditional plan. We are beginning, in contrast with 

the last century, to think of jurist and judge and law-maker in the same way. Law is, above all, 

“social engineering”. 

            Pound does not deny that the dispensing of justice in keeping with the established norms 

has certain advantages, such as predictability and stability in the legal system. However, 

according to him, it is also possible to sometimes dispense “justice without law”, which 

according to Pound, has its advantages such as greater adaptability to the social dynamic, etc. 

            In line with Ehrlich, Geny, Kantorowicz, Sinzheimer and other European jurists, Pound 

regards the normative material as the least important part of the legal order. The purpose of 

law, according to Pound, is to reconcile and harmonise the conflicting and overlapping 



demands and interests of the society, and he has laid down his “table of interests” for this 

purpose. Pound believes that his concept of law, and especially his notion of the possibility of 

“justice without law”, is more capable than any other of resolving a problem which he regards 

as basic and which he formulates as follows: 

            “Law must be stable and yet it cannot stand still”. 

            In this way Pound seeks to bring law into harmony with the dynamism of social life. 

            The French jurist Cruet in his book ‘The Life of Law and the Importance of its Acts’ 

observes: “Every legislative act brings the law to a halt.” This is explained by the ‘lagging’ of the 

legal order behind the dynamic forward movement of society. As Burdeau says, legislation was 

an excellent thing so long as its chief function was of consolidation of established relationship. 

But when major changes kept occurring in modern society legislation was found inadequate. 

            Justice Cardozo of the U.S. Supreme Court in his book ‘Growth of Law’ tried to reconcile 

the contradiction between a stable legal order and the social dynamic by propounding his 

“principle of growth” as a means of arriving at a compromise between “stability” and “change”. 

According to Cardozo, “sooner or later if the demands of social utility are sufficiently urgent 

and if the functioning of an existing rule is sufficiently productive of hardship or inconvenience, 

utility will tend to triumph”. This is also the view of Pound who in his book ‘Interpretation of 

Legal History’ says: 

            “The social interest in the general security has led men to seek some fixed basis for an 

absolute ordering of human action whereby a firm and stable social order might be assured. 

But continual changes in the circumstances of social life demand continual new adjustments to 

the pressure of other social interests as well as to new modes of engendering security. Thus, 

the legal order must be flexible as well as stable. It must be overhauled continually and refitted 

continually to the changes in the actual life which it is to govern. If we seek principles, we must 

seek principles of change no less than principles of stability”. 

            According to Pound and Cardozo, it is often a court hearing that first brings to the 

forefront those new factors, trends, and conditions which necessitate changes in the law, and 

they can be most helpful in forestalling possible tensions between a stable legal order and 

changes in society. 

            The realist school took the matter to extremes in America. According to Gray, one of the 

founding fathers of the realist school, all law is judge made law. Gray regards statute, custom, 

etc., as merely the material which the judge uses in making law. This is regarded by some as a 

development of the thesis of Justice Holmes, who observed that law is nothing more than the 



prediction of how the court will act. According to the realist school, law is made by the judge in 

his professional capacity and it is in constant flux. Frank, another leader of the realist school of 

America, regards statute as ‘probable law’ while the judge made law is ‘actual law’. 

            The realist school went to extremes and it was subsequently rejected in the U.S.A., but 

judicial law-making is still often accepted in America. Thus Prof. Friendmann of Columbia 

University in his article ‘Limits of Judicial Law Making’ (29 MLR No.6 1996) writes: 

            “The Blackstonian doctrine as the ‘declaratory’ function of the courts, holding that the 

duty of the court is not to pronounce a new law but to maintain and expound the old one, has 

long been little more than a ghost. From Holmes and Geny to Pound and Cardozo, 

contemporary jurists have increasingly recognised and articulated the law-making functions of 

the courts…….It is therefore time to turn from the stale controversy over whether judges make 

law to the much more complex and controversial question of the limits of judicial law-making.” 

            It appears that while earlier judges used to make a law while pretending not to, this no 

longer is the practice now. The Austinian view that the judges do not make law was based on 

the principle of parliamentary supremacy in England, and hence the judges in England had to 

maintain the fiction that they were not legislating otherwise there would be violation of 

parliamentary supremacy. However, now even the judges in countries following the common 

law system openly proclaim that judges do make law. 

            Thus, Justice Holmes of the U.S. Supreme Court stated “I recognize without hesitation 

that judges do legislate, but they do so only interstitially, they are confined from molar to 

molecular dimensions”. (See ‘The Mind and Faith of Justice Holmes’). 

            A similar view was taken by Lord Denning in England. In Seaford Court Estates v. 

Asher, he observed: 

            “It would certainly save the judges trouble if Acts of Parliament were drafted with divine 

prescience and perfect clarity. In the absence of it, when a defect appears a judge cannot simply 

fold his hands and blame the draftsman. A judge must not alter the material of which it (the 

law) is woven, but he can and should iron out the creases”. 

            This view was no doubt overruled by the House of Lords in Magor and St. Mellons 

District Council v. Newport Corporation,  which declared it a ‘naked usurpation of the 

legislative function’, but the Indian Supreme Court has preferred the view of Lord Denning to 

that of the House of Lords (See Directorate of Enforcement v. Deepak Mahajan,   State of 

Karnataka v. Hansa Corporation  and Bangalore Water Supply and Sewerage Board v. Rajappa.) 



 

            In his book ‘The Nature of the judicial process’ Mr. Justice Cardozo of the U.S. Supreme 

Court said “He (the judge) legislates only between gaps. He fills the open spaces in the law”. 

            Since it is now accepted by almost all jurists in the countries following the Common Law 

System that judges do legislate we can proceed further with the enquiry regarding the manner 

of this judicial legislation, the circumstances in which it can be done, and its limits. 

            Bodenheimer in his ‘Jurisprudence’ states “There may be times or historical 

contingencies where bold and unconventional action on the part of a judge becomes 

wholesome and beneficial for society. There may be situations where stagnation or decay can 

be overcome only by a judicial decision-maker who, being convinced that the preponderant 

values of the community are wholly obsolete or unreasonable, is willing to take risk and is 

determined to chart a new course into the future. Progress often depends on the courageous, 

decisive and anti-traditional action of great men. And although we should insist that the major 

tasks of law reform should be reserved to the action of men or bodies entrusted with the 

business if we did not, at times, concede to the judiciary the right to lead the moral sentiment of 

society and inaugurate,   in a judicial decision, a new conception of justice in accordance with 

the highest knowledge and truest insight perceptible to the human mind.”   

 

Limits of Judicial Legislation 

1.                  Where there is a clear casus omissus i.e. gap in the statute the court can fill it in.  This 

was done by the Indian Supreme Court in D. Velusamy v. D. Patchummal (2010). In that case 

the Protection of Women from Domestic Violence Act, 2005 was considered. Section 2 (f) of 

that Act defines ‘domestic relationship. That definition uses the expression ‘relationship in the 

nature of marriage’ but does not explain what it means. Hence the court had to fill in the gap in 

the law.  

2.                  But what if there is no law, and hence there is no question of filling in the gap? In 

Vishaka vs. State of Rajasthan, AIR 1997 S.C. 3011 there was no law for protection of women 

from sexual harassment at work places, and hence no gap in an existing law. Yet the Supreme 

Court laid down guidelines in this connection, and said that this will be the law until Parliament 

makes a law on the subject. Here the court practically acted as an interim Parliament. Is this a 

valid approach? 

 



In University of Kerala vs. Councils of Principals of Colleges (2010) 1S.C.C. 353 a 2 Judge 

bench of the Supreme Court of which I was a member referred to a Constitution Bench the 

question whether this approach is valid, but the Constitution Bench is yet to be constituted. 

In the University of Kerala case (supra) the facts were that in many educational 

institutions in the country the students union had been captured by anti-social elements who 

created a lot of trouble for the institution. Hence the court constituted a committee headed by 

Mr. Lyngoh (former Chief Election Commissioner) to make recommendations for ameliorating 

the situation. The committee made its recommendations, and court by an interview order 

directed these to be enforced in all educational institutions. 

The matter came up before a bench of which I was a member. I was of the view that the 

court’s order amounted to judicial legislation and was invalid. The court could have directed 

the concerned authority to consider these recommendations, but could not have directed that 

they be implemented. 

In in re Networking of Rivers (2012) 4 S.C.C. 51 the Supreme Court directed interlinking 

of the rivers of India. Such an order raises a host of problems, e.g. finance, planning, land 

acquisition, civil construction, environmental issues, etc. Should such an order have been 

passed? Is it implementable? I have grave reservations about this. 

 

In L.K. Pandey v. Union of India, AIR 1986 S.C. 272 detailed guidelines have been issued 

by the Supreme Court for inter country adoption, though there is no legislation on the subject.  

In Kumari Mathuri Patil v. Addl. Commissioner, (1994) 6 S.C.C. 241, in order to check 

issuance of false and fabricated scheduled caste certificates, the Supreme Court issued a set of 

15 guidelines about how such certificates should be issued, which authority can issue them, etc. 

It also created a vigilance cell headed by a senior police officer to check the malpractice. In 

Dayasram v. Suhi Balham (2012) 1 S.C.C. 333 the Supreme Court doubted the correctness of 

this judgment, and referred the matter to a larger bench, but the larger bench upheld the 

directives, saying that they were meant to fill in a legal vacuum. 

 

3.         Can the court itself perform functions which have been given to a statutory authority?   

 In several decisions the Supreme Court held that it cannot. Thus in Supreme Court Bar 

Association vs. Union of India, AIR 1998 S.C. 1895, a Constitution Bench of the Court held that 



under the Advocates Act, 1961 only the Bar Council can debar a lawyer, and hence it reversed 

the earlier decision of a 3 Judge bench debarring a lawyer. 

            In M.C. Mehta vs. Union of India (1997) 8 S.C.C. 770 the Supreme Court directed that the 

maximum speed limit of heavy vehicles in Delhi can be 40 km.p.h But fixing speed limits is the 

task of the State Government or its nominee vide Section 112 Motor Vehicles Act, 1988. Was 

the direction therefore valid? 

            In G. Veerappa Pillai vs Raman and Raman, AIR 1952 S.C. 192 the  High Court had in a 

decision directed the Regional Transport Authority (R.T.A) to issue a bus permit to the 

petitioner. On appeal, the Supreme Court set order this order, holding that under the Motor 

Vehicles Act only the R.T.A. could issue the permit, and the High Court by its order in effect 

granted the permit itself (see also State of U.P. vs. Jeet S. Bisht, 2007 vide paragraphs 45 and 46 

of judgment of M. Katju, J.). 

4.         Can the Court ignore a statutory or Constitutional provision, and substitute it by its own 

order.   It is evident  that this cannot validly be done, but in fact it was done by the Supreme 

Court in the second Judges case (Supreme Court Advocate o Record Association v. Union of 

India) in which the court in effect ignored the provisions of Article 124 for appointing Judges to 

the Supreme Court, and substituted its own procedure (The Collegium System). 

5.         Can the Court direct the legislature to make a law or amend an Act of the legislature? In a 

 catena of decisions, some of which have been referred to in Divisional Manager, Aravali Golf 

Course  v. Chander Haas (supra) the Supreme Court held that the court has no such power. Yet 

in Vineet Narain v. Union of India AIR 1998 S.C. 889 the Supreme Court directed amendment to 

the Delhi Special Establishment Act 1946  (under which the C.B.I. is constituted) by setting up a 

Central Vigilance Commission to which the C.B.I. will be accountable for its efficient 

functioning. 

 

  Trends in Judicial Restraint 

There is broad (though not absolute) separation of powers in the Indian Constitution 

vide Divisional Manager, Aravali Golf Course vs. Chander Haas, 2008.  The Constitution of India 

did not provide for the judiciary to be a super legislature or a substitute for the failure of the 

other two organs. Thus, the need arises for the judiciary to lay down its own limitations. 

Some people say that the judiciary can enter into the domain of the executive or 

legislature because these organs are not functioning properly. But then it can also be said that 



the judiciary, too, is not functioning properly, there is great delay in deciding cases, corruption 

in a section of the judiciary, etc. Should then the legislature or executive take over the 

judiciary’s function? 

 One of the examples of judicial restraint is the case of State of Rajasthan Vs. Union of 

India,   in which the court rejected the petition on the ground that it involved a political 

question and therefore the court would not go into the matter. In S.R. Bommai Vs. Union 

of India.  the judges said that there are certain situations where the political element dominates 

and no judicial review is possible. The exercise of power under Art.356 was a political question 

and therefore the judiciary should not interfere.  Ahmadi J. said that it was difficult to evolve 

judicially manageable norms to scrutinize the political decisions and if the courts do it then it 

would be entering the political thicket and questioning the political wisdom, which the court 

must avoid.  

In Almitra H. Patel Vs. Union of India,  where the issue was whether directions should be 

issued to the Municipal Corporation regarding how to make Delhi clean, the Court held that it 

was not for the Supreme Court to direct them as to how to carry out their most basic functions 

and resolve their difficulties, and that the Court could only direct the authorities to carry out 

their duties in accordance with what has been assigned to them by law.  Also, in Union 

of India Vs. Kishan K. Sharma,  when the High Court issued a Mandamus to the Government to 

pay a particular scale to its officers, the Supreme Court laying down the boundaries of judicial 

activism in general held that such Mandamus would not be permissible as fixation of salaries 

was an administrative decision. Similarly, creation of a post is an administrative or legislative 

functions, and cannot be done by the court vide Divisional Manager, Aravali Golf Course (supra) 

 

PUBLIC INTEREST LITIGATION IN INDIA 

The traditional legal principle was that only a person, whose own right has been 

infringed, can file a petition in Court.  In other words, the petitioner must show his `standing’ or 

locus standi. 

 

In S.P. Gupta’s case (AIR 1982 SC 149), however, the Indian Supreme Court gave up this 

principle, and thereafter there has been a flood of cases in the High Courts and Supreme Court 

(called P.I.L.).  There could be some justification for some of these as they are filed by public 

spirited persons or organizations on behalf of poor and weaker sections of Indian society who 

could not bear the lawyers’ fees and Court expenses. Thus, in State of Uttaranchal v. Balwant 



Singh, AIR 2010 S.C. 2550 the Supreme Court observed: “This Court realized that a large section 

of society because of extreme poverty, ignorance, discrimination and illiteracy had been denied 

justice from time immemorial. Predominantly, to provide access to justice to poor, deprived 

vulnerable, discriminated and marginalized sections of society, this court has initiated 

encouraged and propelled public interest litigation. This litigation is the upshot  and product of 

this Court’s deep and intense urge  to fulfil its bounden duty and constitutional obligation”.    

However, in the landmark decision in Common Cause Vs. Union of India, (authored by 

the writer) the Apex Court observed that PIL in the present times are being entertained by 

many courts routinely in large numbers in matters which are mostly frivolous or motivated by 

extraneous considerations. PIL has these days largely become “Publicity Interest Litigation”, 

“Private Interest Litigation” or “Politics Interest Litigation” or the latest trend “Paise Income 

Litigation”.  Much of P.I.L. is really blackmail.  Often one businessman gets a P.I.L. filed against a 

rival businessman to harm him. 

In Divisional Manager, Aravalli Golf Club Vs. Chandrahass,  the Supreme Court again 

declared that though judicial activism is sometimes a useful appendage to democracy, it should 

be resorted to only in exceptional circumstances when the situation forcefully demands it in 

the interest of the nation or the poorer and weaker sections of society.  Ordinarily the judiciary 

should exercise self-restraint. 

Where the judiciary unwarrantedly tries to perform executive and legislative functions 

in the name of judicial activism, the delicate balance in the Constitution is disturbed and this 

invite reactions from politicians and other quarters. Therefore it is extremely important for the 

judiciary to exercise restraint and it should not ordinarily try to perform the functions of the 

Executive or the Legislature. The Court in the Aravalli Golf Club case pointed out some instances 

where the Court had strayed into the Legislative or Executive domain or in matters of policy.  

In Common Cause the Court observed:- 

“Public Interest Litigation, which was initially created as a useful judicial tool to help the poor and 

weaker sections of society who could not afford to come to Court has in course of time, largely 

developed into an uncontrollable Frankenstein and a nuisance which is threatening to choke the 

dockets of the superior court obstructing the hearing of the genuine and regular cases which have 

been waiting to be taken up for years together.” 

Justice A.S. Anand former Chief Justice of India, in a public lecture cautioned that with a 

view to see that judicial activism does not become “judicial adventurism”, judges need to be 

circumspect and self- disciplined in the discharge of their judicial functions. The worst result of 

judicial activism is unpredictability.  Unless judges exercise self-restraint, each judge can 



become a law unto himself and issue directions according to his personal fancies, which will 

create chaos.  Reservations have been expressed in many quarters about some very recent 

decisions of the Supreme Court.  

JUDICIAL ACTIVISM BY JUDICIAL INTERPRETATION 

            In Britain since there was no written Constitution, and since Parliament was supreme, 

the literal rule of interpretation was normally followed in interpreting statutes.  This principle 

said that Courts should not twist the language of a statutory provision, and should not add or 

delete words from it, because to do so would be to thwart the will of Parliament which was 

supreme. 

            In countries with written Constitutions like U.S.A. and India on the other hand, it is the 

Constitution and not the legislature which is supreme, and since the Constitution means what 

the Judges say it means, this by itself makes the judiciaries in these countries more powerful 

and activist than in England. 

            In the garb of interpretation Judges often make law (though they never openly say so), 

e.g. the creation of a right to privacy in Griswold. 

            There are some vague provisions like the `due process’ clause in the U.S. Constitution 

which can be interpreted in different ways.  Similarly, the rights in Article 19(1) of the Indian 

Constitution e.g. freedom of speech, freedom to assemble peacefully, freedom of movement etc. 

are all subject to reasonable restrictions vide clauses (2) to (6) of Article 19.  But what is 

reasonable?  This is for the Courts to decide, and what is reasonable to one Judge may not be so 

to another. 

            Similarly, there are words which may appear to be clear, e.g. `liberty’ but were 

interpreted by the U.S. Supreme Court at one time to include liberty of contract.  The word `life’ 

in Article 21 of the Indian Supreme Court has been interpreted to mean a life of dignity, and 

this has been held to include a plethora of  rights.  

The commerce clause in the U.S. Constitution, which states (in Article Section 8) that 

Congress can regulate interstate commerce, has been given a very expanded meaning by the 

U.S. Supreme Court so as to give Congress very wide powers to regulate the economy, even 

where strictly speaking there was no evident interstate trade or commerce. 

 The commerce clause in Article 1 Section states “Congress shall have power to regulate 

commerce among the several states”. 



Now two things may be noticed in the commerce clause (1) It mentions commerce (i.e. 

trade) and not manufacture (2) It gives power to Congress to regulate interstate commerce, 

and not intra state commerce. Thus, as originally conceived,  the commerce clause had a 

narrow scope, because in 1789 when the U.S. Constitution was made U.S.A. was broadly an 

agricultural country, and an agricultural society does not need many powers for its Central 

Government. 

However, when U.S.A. become a highly industrial country, a strong Central Legislature 

and Executive were required. Hence the scope of the commerce clause was greatly expanded by 

judicial interpretation. The most important decision of the U.S. Supreme Court in this 

connection was Wickard vs. Filburn, 317 U.S. 111 (1942), and we may consider it in some 

detail. 

To stabilize the price of wheat in the national market, Congress enacted the Agricultural 

Adjustment Act, 1938. This Act limited the area that farmers could devote to wheat production, 

so as to control the amount of wheat produced in the country. The purpose of this was to drive 

up the wheat price which had crashed during the Great Depression, ruining many farmers. 

Filbury was a small farmer in Ohio who was permitted in 1941 to plant wheat on 11 

acres of his land, but he planted it on 23 acres, thus admittedly producing more wheat than the 

amount permitted. His defence was that the wheat produced was for his own consumption on 

his own land. Since the wheat never entered commerce at all (because it was self consumed 

and not sold), much less interstate commerce, he argued that it was not a proper subject of 

federal regulation under the Commerce Clause. 

The U.S. Supreme Court rejected this argument, holding that if Filburn and not used the 

wheat grown by him he would have had to buy it from the open market. This effect on 

interstate commerce may not be substantial from the action of Filburn alone, but through the 

cumulative actions of thousands of similar farmers its effect could became substantial. Hence 

Congress could regulate such activity, even though it was intra state and non commercial. 

The court rejected the argument that production, manufacture and mining could not be 

regulated under the commerce clause because the activity was local and their effect on 

interstate commerce was only indirect. 

This decision, therefore, included manufacture or agricultural production within the 

meaning of commerce, and it permitted regulation not only of interstate commerce but also 

intra state commerce. Thus by judicial interpretation the court deviated completely from the 

plain language of the commerce clause. The ratio of the decision, that even if one produces on 



one’s land for self consumption it affects interstate commerce, appears to be very farfetched. 

But considering the fact that in the industrial age Congress had to be given extensive power for 

regulating the economy, the decision is unexceptional. It has been followed in Gonzales vs. 

Reich, 2005. 

In U.S. vs. Wrightwood Dairy Co 315 U.S. 110 (1942), the question to be decided was 

whether the Agricultural Marketing Agreement Act, which permitted the Secretary, Agriculture 

to fix the minimum price of milk, also governed intra state milk sales. The Court held that the 

price of intra state milk in competition with interstate milk adversely affects the price structure 

and regulation of the latter. 

In U.S. vs. Darby Lumber Co. 312 U.S. 100 (1941) the Court held that Congress had 

power under the Commerce Clause to regulate employment conditions. This decision 

overturned the decision in Hammer vs. Dagenhart 247 US 251 (1918). 

Thus we see that the Commerce Clause, which on a plain and literal reading seems to 

grant very narrow power to Congress to regulate the U.S. economy, by judicial interpretation 

(often by very strained reasoning) has given very extensive powers. 

It may be pointed out here that the legislative powers of Congress are those given in 

Article 1 Section 8 of the U.S. Constitution, and all other powers not mentioned therein are with 

the States vide Tenth Amendment. Hence residuary powers in the U.S. Constitution are with the 

States, unlike in the Indian Constitution where Article 248 gives residuary powers to 

Parliament. Hence, if the U.S. Supreme Court had not given an expansive interpretation to the 

Commerce Clause, Congress would have little power to regulate the economy.  

           

            Apart from the above, it must be kept in mind that a Constitution is designed as an 

enduring document intended to serve a long era.  It is not designed to meet the  needs of the 

day when it is enacted, but also the needs of an unforeseen future with greatly altered 

circumstances.  Hence it has to receive a liberal interpretation so as to include within its ambit 

future developments in various fields of human activity, rather than restricting its language to 

the state of affairs existing at the time of its enactment.  In the interpretation of a Constitution it 

must be remembered that words used in it are but a framework of concepts, and concepts may 

change more than words themselves.  Hence constitutional issues cannot be resolved by mere 

abstract consideration of the words used without keeping in mind the line of their growth and 

the new conditions which have come into existence. 



            Also, it must be kept in mind that a Constitution only outlines general principles rather 

than going into details.  As observed by the Indian Supreme Court in Peoples Union for Civil 

Liberties v. Union of India (2003) 4 SCC 399 (453): 

“Fundamental Rights (in the Constitution) have no fixed content; most of them are empty 

vessels into which each generation must pour its content in the light of its experiences”. 

 

            The preponderant legal opinion all over the world is against the ‘original intent’ theory.  

Thus Justice Michael Kirby of the Australian High Court has observed: “We are not bound to the 

imaginings of the men who in the last decade of a past century wrote the Constitution.  It is a 

governmental charter of today’s Australians”, vide Abebe Vs.Commonwealth (1999) ALJR 584 

(624).  Mr. Justice John Roberts, the newly appointed Chief Justice of the U.S.  Supreme Court, 

during his confirmation hearings, is reported to have said (The New York Times, September 26, 

2005): “I think the framers, when they used broad language like ‘liberty’, like ‘due process’, like 

‘unreasonable’ with respect to search and seizures, were crafting a document that they 

intended to apply in a meaningful way down the ages, ….and to apply to evolving societal 

conditions”.  As observed by Justice Brennan : “ We current justices read the Constitution in the 

only way we can: as the Twentieth Century Americans”.  A Constitution is a living document, 

said Chief Justice Marshall “intended to endure for ages to come” vide McCulloch 

vs.Maryland (1819). 

            It follows that Courts have more freedom in interpretation of a Constitution than in 

interpretation of ordinary statutes, and the literal rule, which is applied in interpreting criminal 

and tax statutes, has no strict application in interpreting the Constitution.      

Activism of U.S. Supreme Court 

As already mentioned earlier in this note, there were two main periods of activism in 

the history of the U.S. Supreme Court, the first being from the end of the 19th Century to the 

year 1937 when the decision in West Coast Hotels v. Parrish was delivered.  This was the era of 

‘economic due process’.  The second period was the period of the Warren Court from 1953 to 

1969.  

 

            The interesting point to note is that while ‘economic due process’ vanished from the 

scene after 1937, the liberalism of the Warren Court and the important decisions like Brown v. 



Board of Education, Griswold v. Connecticut and Miranda v. Arizona still broadly hold the field 

today, and indeed in some ways were advanced e.g. in Roe v. Wade, 1973 (modified in Casey). 

 

            There was an important reason for this.  The U.S. Constitution is a short document (as 

contrasted to the Indian Constitution).  It sought to incorporate the ideals of the Founding 

Fathers who wanted to set up a republican, democratic government, but also wanted to protect 

the people against this government lest it turn oppressive.  Practical concerns motivated this 

fear.  The Founding Fathers had lived through bitter years when they had seen governments, 

both the royal government in England as well as their own state governments (headed by 

British Governors) trample on the human rights which they and their ancestors had fought so 

hard to secure.  Hence they were determined that there should be no uncontrolled power 

in America.  As Jefferson said “an elective despotism was not the government we fought for” 

(see Charles Warren’s ‘Congress, the Constitution and the Supreme Court’).  It is for this reason 

that the Bill of Rights was inserted in the original draft of the Constitution.   

 

            The problem, however, was that many of the expressions in the U.S. Constitution, 

particularly the Bill of Rights, required elucidation.  The Founding Fathers wisely spoke in 

general language and left to succeeding generations the task of applying that language to the 

constantly changing environment in America.  Similarly, those who framed the civil war 

amendments used what have been described as ‘majestic generalities’ in the Fourteenth 

Amendment.  The Framers of the Constitution gave latitude to later interpreters to make the 

language applicable to cases which the Framers might not have foreseen. 

 

For instance, the expression ‘due process’ in the Fifth and Fourteenth Amendments is 

vague (just as the expression `reasonable restrictions’ in Article 19 of the Indian Constitution is 

vague).  Also some words like liberty, equality etc. may appear clear, but they are often 

interpreted differently.  For instance, are liberty or free speech enshrined in the Constitution 

absolute (as Justice Hugo Black perceived it), or can restrictions be placed on them?  Most 

Judges disagree with the extreme view of Black, and believe that there are no absolute rights in 

the Constitution.  But what kind of restrictions can be placed on them, and in what situations, 

and to what degree?  Opinions may, and do, differ here. 

 



In this connection it may be noted that the rights mentioned in Article 19 (1) of the 

Indian Constitution e.g. freedom of speech and expression, freedom to assemble peaceably, 

freedom to form associations, freedom of movement throughout India, freedom to practice any 

profession etc. are all subjection to reasonable restrictions in the interests of the sovereignty 

and integrity of India, security of the State, public order, decency, morality etc. vide Articles 19 

(2) to (6).  The Bill of Rights in the U.S. Constitution, however, does not specifically say that the 

rights mentioned therein are subject to reasonable restrictions.  However, by judicial 

interpretation the result is the same i.e. these rights are not absolute, but subject to certain 

restrictions e.g. the law of defamation, obscenity, security and the need to maintain public 

order.  Freedom of speech does not permit shouting ‘fire’ in a crowded theatre causing a 

stampede, as Justice Holmes pointed out.  

 

It was here that the role of the U.S. Supreme Court was crucial.  The Warren 

Court sought to inject flesh and blood into the Bill of Rights and make them truly meaningful. 

For instance, while the American Declaration of Independence, 1776 declared that ‘all men are 

created equal’ and this was made explicit by the Fourteenth Amendment, a section of American 

society still regarded black men as not equals to whites, and this mentality continued even after 

the Civil War of 1861-65 reaching its culmination in Plessy Vs. Ferguson, 1896 which effectively 

validated segregation in American society, like the apartheid in South Africa.   

            

By the end of World War II a situation had been reached where the black man had 

become fed up of being treated as inferior.  American society would have been torn apart but 

for Brown, and this decision showed the wisdom of the U.S. Supreme Court at its best, for it 

fulfilled the ideals of the Founding Fathers. 

 

            There were many attempts at overruling Miranda, Roe, etc. but these decisions had in 

course of time, so much become a part of American culture that all these attempts failed.  (see 

‘The Nine by Jeffrey Toobin) 

 

            In other fields also the U.S. Supreme Court has displayed great statesmanship.  With the 

growth of industrialization there was need of a strong Central Legislature and Executive, and 

hence the Court interpreted the Constitutional provisions liberally (and not literally) to give 



them these powers.  For instance, when Congress established a bank a challenge was made that 

this was unconstitutional as Article 1 Section 8 of the U.S. Constitution which mentions the 

powers of Congress does not mention ‘bank’ or ‘incorporation’.  The Court held in McCulloch 

v. Maryland, 1819 that the power to set up a bank emanated from the great powers to levy and 

collect taxes, to regulate commerce, etc.  Thus the technique (of regarding as unenumerated 

rights as emanating from specified rights) used in Griswold had its forbear in McCulloch.  The 

‘penumbra’ or ‘emanation’ theory of Justice Douglas in Griswold really dates back to Marshal. 

 

            The commerce clause in the U.S. Constitution was developed and expanded by judicial 

interpretation, making it one of the most important grants of authority.  As Justice Stone said 

“The commerce clause and the wise interpretation of it, perhaps more than any other 

contributing element, have united to bind  the several states into a nation.”  Largely through the 

use of the commerce power the national government regulates almost every conceivable aspect 

of American life.  

 

            The interesting point is that if the commerce clause is given a literal interpretation it will 

have a very narrow scope.  Article 1 Section 8 states that Congress “shall have power………..to 

regulate commerce with foreign nations and among the several states.”    

 

            However, in National Labour Relations Board Vs. Jones and Laughlin Steel 

Corporation, 301 U.S. 1, the U.S. Supreme Court upheld the National Labour Relations Act, 1935 

by which workers were granted the right to collective bargaining, on the ground that if there is 

industrial strife it will affect interstate commerce.  Ever since a wide, and not literal, meaning 

has been given by the U.S. Supreme Court to the commerce clause. (Some relevant case law has 

already been discussed above). 

 

            The interpretation of this provision by the U.S. Supreme Court was so expansive that is 

impossible to believe that the Court followed the original intent of the Constitution makers.  

Bork, Scalia, and other ‘original intent’ advocates are thus in a conflicting situation.  While they 

talk of ‘original intent’, they have never criticized the expansion of the commerce clause by the 

U.S. Supreme Court.  The correct view seems to be that of Richard Posner in his book ‘Law, 

Pragmatism and Democracy’ in which Posner sought to demonstrate that great U.S. Judges 



often resorted to the pragmatic, rather than the formalistic or abstract approach in interpreting 

the Constitution.  The ‘original intent’ approach will make the U.S. Constitution totally 

unworkable, since the America of 1791 (when the Constitution was adopted) is very different 

from the America of 2011. 

Activism of the Indian Supreme Court 

The Indian Supreme Court has been much more activist than the U.S. Supreme Court. 

One important reason for this is due to the different historical situations prevailing in the two 

countries. 

            The United States is an industrialized country, in fact the most advanced in the world.  On 

the other hand, India is still in a transition period, between feudal agricultural society to a 

modern industrial one.  This transition period is always a very painful one, as a study of the 

European history from the 16th to 19th centuries discloses, full of turbulence and intellectual 

ferment.  

            Since the Indian Constitution is modern while Indian society is still backward, one of the 

important roles of the Indian judiciary is to help India get over its transition period faster and 

with less pain. 

            The fact that the Indian higher judiciary is not elected and has a secure (though not life) 

tenure is in fact its strength.  The politicians in India have usually to rely on caste or religious 

vote banks to get elected, and caste and religion are really feudal forces.  Hence the Indian 

politicians often cannot take strong steps against feudal practices, while the judiciary, which 

does not depend on these vote banks, can do so. 

            A good example of this is the judgment in Bhagwan Das vs. State (NCT) of Delhi, 2011 

authored by the writer. 

 

            In parts of India (and Pakistan) there is a phenomenon called ‘honour killing’. This means 

that if a girl falls in love with a boy of a different caste or religion, or belonging to the same 

village, both are killed by the family members or their caste organizations (as they are said to 

have ‘dishonoured’ their family, caste or religion).  Many political leaders do not interfere with 

these ‘honour’ killings as they are dependent on the votes supplied by these caste (or religious) 

organizations, and the police and administrative officials (who surely know of what is 

happening through their intelligence agencies) do not interfere out of fear of the wrath of their 

political masters. 



 

            On the other hand, the Indian Judges do not have to face elections, and hence have no 

need to please these feudal caste organizations.  Accordingly, in the above decision the Indian 

Supreme Court held that in cases of ‘honour’ killing there must be a mandatory death sentence 

for the perpetrators of such crimes, and the police and administrative officials who did not 

prevent them must be immediately suspended.  This decision raised a hue and cry among the 

caste organizations, but has been widely acclaimed by the enlightened section of Indian 

society.  

 

The U.S. Supreme Court did not have to play a role in transforming a feudal society into 

a modern one.  The U.S. was already a modern society, and the U.S. Supreme Court  had only to 

perform two basic functions.  (1) To help complete the unfinished tasks set by the American 

Founding Fathers of creating a truly democratic society with liberty and equality.  Brown is a 

good example how the U.S. Supreme Court boldly performed this task by doing away with the 

injustices to the black man.  Miranda was another.  (2) To resolve some of the major problems 

in a modern society.  Griswold and Roe were important decisions in this connection.  Great 

Judges like Justices Holmes, Brandeis, Frankfurter, Black, Douglas, Brennan, and Sandra Day 

O’Connor played an important role in this connection by their vision and intellect. 

 

            Cases in the U.S. Supreme Court are decided by all 9 Judges sitting together, and there are 

no division benches as in the Indian Supreme Court.  Since U.S. Supreme Court Judges have a 

life tenure (unlike Indian Supreme Court Judges who retire at 65), and since most Judges in the 

higher Courts broadly have a stable judicial philosophy (e.g. Justices Scalia and Clarence 

Thomas will almost always be strict constructionists and believers in the ‘original intent’ 

theory), it follows that the  approach of the U.S. Supreme Court (that is, its majority) is broadly 

stable and consistent for long periods of time.  Thus, ‘economic due process’ lasted for a whole 

third of the 20th century, while the liberalism of the Warren Court lasted throughout his tenure 

as Chief Justice.  In the Burger and Rehnquist Courts an intermediate philosophy prevailed, 

while about the present U.S. Supreme Court it is too early to say how it will be regarded by 

history. Its decisions are often by a 5-4 majority, which shows the deep divide among the 

present Judges, e.g. in the Affordable Healthcare case. 

 



            The Indian Supreme Court, while conservative in the initial years, had later a burst of 

judicial activism through the social philosophies of Justice Gajendragadkar, Krishna Iyer, P.N. 

Bhagwati, etc. who in the garb of interpretation of Articles 14, 19 and 21 of the Indian 

Constitution created a host of legal norms by judicial verdicts.           

 

            It may be noted that Part III of the Indian Constitution enumerates certain Fundamental 

Rights which are enforceable e.g. freedom of speech, liberty, equality, freedom of religion, etc.  

On the other hand Part IV called the Directive Principles of State Policy contain certain socio-

economic ideals e.g. right to work, to education, to a living wage, to health etc. which though 

unenforceable are ideals which the State is directed to strive for.  Though Article 37 states that 

these Directive Principles are unenforceable, the Indian Supreme Court has enforced many of 

them often by reading them into certain Fundamental Rights e.g. in Unnikrishan’s case the right 

to education was read into Article 21. 

 

            This has on the one hand been acclaimed by a section of Indian society as the judiciary’s 

enlightened response to the social and economic situation prevailing in India, on the other 

hand it has its dangers.  When Judges start thinking they can solve all the problems in society 

and start performing legislative and executive functions (because the legislature and executive 

have in their perception failed in their duties), all kinds of problems are bound to arise.  Judges 

can no doubt intervene in some extreme cases, but otherwise they neither have the expertise 

nor resources to solve major problems in society.  Also, such encroachment by the judiciary 

into the domain of the legislature or executive will almost invariably have a strong reaction 

from politicians and others.  The politicians will then step in and try to curb the functioning, or 

even the independence, of the judiciary (as President Franklin Roosevelt sought to do when the 

conservative Court kept invalidating his New Deal legislation). 

            

Thus in Divisional Manager, Aravali Golf Course vs. Chander Haas (2008) 1SCC 683 (a 

judgment authored by the writer) it was observed: 

 

“Judges must know their limits and not try to run the government.  They must have modesty and 
humility, and not behave like emperors.  There is broad separation of powers under the 
Constitution, and each organ of the State – the legislature, the executive and the judiciary – must 
have respect for each other and must not encroach into each other’s domains”. 



 

            The judgment quoted Justice Frankfurter’s dissenting opinion in Trop Vs.. Dulles, 

356 U.S. 86 where it was said : 

 

“All power is, in Madison’s phrase, of an encroaching nature.  Judicial power is not immune 
against this human weakness.  It also must be on guard against encroaching beyond its proper 
bounds, and not the less so since the only restraint upon it is self-restraint”. 

 

            In the Indian Supreme Court most Judges sit in 2 Judge benches, but the verdict of that 2 

Judge bench is regarded as the judgment of the Supreme Court (unless overruled by a larger 

bench).  Since Judges have their own judicial philosophies this often results in the Supreme 

Court speaking in differing voices, which often leads to inconsistency.   

 

            Reservations have been expressed in many quarters about several verdicts of the Indian 

Supreme Court as it is perceived by some that they have grossly violated the principle of 

separation of powers.  Criticism has in particular been made against the decisions in the Judges 

Cases (Supreme Court Advocates on Record Association Vs. Union of India AIR 1994 SC 268 and 

In Re Presidential Reference, AIR 1999 SC 1) on the ground that these decisions have practically 

substituted Article 124(2) of the Constitution by introducing a Collegium system nowhere 

envisaged by the Constitution. (See article of Lord Cooke entitled ‘Where Angels Fear to Tread’ 

in the book ‘Supreme but not Infallible’).  

            In the opinion of the writer many of these decisions may require reconsideration. 

Conclusion about Judicial Activism 

            My own view is that while judicial activism may be a good thing on certain special 

occasions, there should not be too frequent use of it. Where to draw the line is, of course, 

sometimes a difficult question to answer. 

            In Divisional Manager vs. Aravali Golf Course a bench of which I was a member 

advocated judicial restraint by court. 

            



            However, in certain cases I (along with a brother/sister Judge) resorted to activism. 

Some examples are (1) In Budhadev Karmaskar vs. State of West Bengal, Crime Appeal 

135/2010 a bench of which I was the senior member directed the government to try to 

rehabilitate sex workers. In India there are hundreds of thousands of them. These women enter 

the flesh trade not because they enjoy it but because of abject poverty. Hence we directed the 

Central and  State Governments to prepare schemes for giving some technical training to these 

sex workers so that they can earn their bread not by selling their bodies but  by some technical 

skills, and we formed a committee headed by a senior Supreme Court lawyer for overseeing 

this. This case is still being heard from time to time even after my retirement in 2011 by 

another bench. 

 

(2) In Aruna Shanbang vs. Union of India we declared passive euthanasia valid, but subject to 

some restrictions. We did this because often when a person goes into come and is on life 

support in hospital the relatives cannot go on paying for the hospital expenses, although the 

doctors have declared that the patient will not come out of the coma. 

(3)       In M.K. Balakrishnan v. Union of India we directed formation of a Water Committee to do 

scientific research for finding out ways of solving the grave and widespread water shortage 

problem in India. 

            These orders were passed because of pressing needs. 

            However, pressing need should not be a ground for ignoring the statutory or 

constitutional provisions, and hence I have grave reservations about several decisions e.g. the 

Supreme Court Advocates on Record case, 1994 (The Second Judges case). 

            The law should have some stability and predictability. The burst of judicial activism by 

some Indian judgments in recent decades is often mind boggling, and is a negation of this 

requirement. The time has come when a vigorous debate should be held by jurists on this 

subject. 

            

            

*************** 
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